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Opinion No. 435-A 

Order on Rehearing Reqmem u d  Compl lnee  FUinp 
91 FERC ¶ 61,135 (2000) 

Opinion No. 435-A denies rehearing of some portions of Opinion No. 435, grants 
r e h e ~  of some portions, and clarifies other portions. The following only outlines those 
portions that were clarified or for which rehearing was granted. 

Rate Base Issues 

With respect to the period before December 19, 1988, for purposes of determ'min 8 the 
debt and equity portions of the SRB as of December 31, 1983, the Commission held that 
SFPP should use its own debt ratio u of DecembeT 19, 1988, the date it became a 
publicly traded entity, concluding that this more accurately reflected the risks of SFPP's 
underlying operations than the capital structxwe of its parent. (at 61,505-06). 

The ~ o n  concluded that the record was inadequme to support its decision to 
require the replacement of accumulated depreciation associated with the write-up of 
certain elements of SFPP's rate base. SFPP was allowed to r~l~:t its ~valued rate base. 
(at 61,506-07). 

The Commission also clarified certain questions raised on the calculation of the return on 
the starting rate base and the deferred equity componenL (at 61,507-08). 

Cost of Service Issues 

The Interest Expense Component of the Tax Allowance. Relying on the general rule that 
tax and return inte~st should be the stone, the Commission adopted a method of 
computation that will yield a cak.ulated inte~st expemm identical to the debt r~qxmn. (at 
61,510-11). 

Li ga on Expam 

With respect to SFPP's FERC litiga~on costs, the Commission determined that since the 
settlement paymems were e x ~  expenses unrelated to SFPP's common carrier 
obliptions, the lifiga~on expenses associated with those s~tleme~ts were likewise 
um~lated and also should not I~ recovenxl in rates. (at 61,513). 

The Commiuion also granted rehearing resmdin8 thc allocation of litigation expem~ on 
the bu is  o f t h r o ~  It determined that there w u  no ntgesury connection betwce~ 
hi~orical throughput and the amount of litisafion 8enerated by a particular grm~p of 
shippers. Litigation expenses were allocated 50/50 to the East and West Linm. (/_d~). 
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Reparations 

The Commission determined that only parties that have filed a complaint are eligible for 
reparations, and only Navajo filed a complaint asainst the East Line. (at 61,514). 

The Commission gnmted rehearing to clarify the general presumption that reparations 
will be awarded in full for a period two yem's before a mmplaint, if a complaint succeeds. 
If settling parties wish to preclude reparations against a setflemmt rate, that should be 
clearly stated in the settlemant docummts. (at 61,515). 

Although the Commission affnmed the application ofindexin8 to the calculation of 
refunds, it determined to apply the indexing method to the rate, and not SFPP's cost of 
service as was done in the prior order. (at 61,516). 

The Commission determined that it was improper for SFPP to offset the over-recevery of 
its costs in one reparation year with the under-recovery of costs in another reparation 
year. (at 61,517). 

The Commission determined that allowing SFPP to collect past ~vironmontal, 
reconditionins, and litisation ~ p e n ~ s  u offsets to reparations violated the filed rate 
doctrine. SFPP was required to deduct these expenses from the total rev~uc it received 
in exce~ of the new East Line rates, then charge the remainder as a prospective surcharge 
from all shippers. (at 61,517-19). 
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COMM-OPINION-ORDER, gl FERC 181,135, SFPP, L.P. Docket Noe. ORg2-8-O00, OR92-8-009, 0R93.5..000, 
0R93-5-006, OR94-3-000, 0R94-4-000 and OR94-4-006, Mobil Oil Corpol l t io, v. SFPP, LP., Docket Nos. 
OR96-6-000 and OR95-6-004, Toeco Corporation v. 8FPP, LP.,..., (May 17, 2000) 
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8FPP, L.P, Docket N~I. OR92-8-000, OR9241-0(~, O ~ ,  OR93-6-006, ORINI-3-000, OR94-4-000 and 
OR94-4-006, Mobil Oil C o q ~ t i o n  v. SFPP, LP., Docket Nos. OR96-5-000 and ORIIli-~004, To=co 
Corpomtlon v. SFPP, L.JP., Docket No. 0R95-34-0~, SFPP, L.P., Docket Nos. 1899-144-000 and IS99-144- 
001 

[e~AST] 

['1161,135] 

SFPP, LP., Docket Nos. 0R92-8-000, ORr2-8-009, OR93-5-0400, OR93-5-0(~, OR94-3-(X~, OR94-4-000 and 
OR94-4-0~ 

Mobil OII Corporation v. SFPP, L.P., Docket Noe. OR98.6-000 and OR95-6-004 

Tosco Corporation v. 8FPP, LP., Docket No. 0R9S-34-0~ 

SFPP, LP ,  Docket NOS. IS99-144-000 and IS99-144-001 

Oldnlon No. 435-A; Order on Rehearing Requests and Compliance Filings 

ISl t rj 

(Issued May 17, 2000) 

Before Commkmionem: James J. Hoecker, Clmtrman; William L Mmmey, Unda Bmathltt. and Curt FMbert, 
Jr. 

App~sran¢~5 

Stephen H. Brose, Timothy H. H/aiNu, Amy W. Lus#g, R Gregory Cunningham, J. Patrick Kennecly, Steven G. 
T. Reedand Ke#yC. Maynard for SFPP, LP. 

Thomas B. Magee, Michael Lobue and John B. Merritt for Amo Products Comp=~ 

R. G o ~  Gooch, l~ rk  R H a ~ ,  Gl~ln 8. ~ and Jonya Wallmrfor Aroo Produc~ Company, Texa¢~ 
Refining and I~rkell~g, In~, MobU Oil Coqx:ca~ and To~o 

J. Wade/.~sday and Joe/L. Greene for Arizona Public Sendce Company, Salt River Project and Phelps 
Dodge 

h b e cchc • c b  h g h  e 
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D. Jane Dmnnan, Andrew S. Ketz, David L Hunt and Ruth A. Bosek for Chevron USA Products Company 

Patrick J. Keetey and Franklin R. Bay for El Paso Refinery, L.P. 

Thomas J. Eastman and Joshua B. Frank for Navajo Refining Company 

Jeron L Stevens, Chsrle$ M. Butler, III, Michael Heretic and David Stevens for Reflneqf Holding Company 

Robed L Woods, Arnold H. Me~, Warren C. Wood, Dennis H. Me/v/n and John P. Roddy for the Staff of the 
Federal Energy Regulatooj Commission 

[Opinion No. 43S-A Text] 

On Janua~ 13, 1999, the Commission Imued an order a d d ~  the reasonableneas of SFPP, L.P.'s (SFPP) 
rates on its east and west fines serving Arizona and New Me]dco. :1 SFPP filed two compliance filings on March 
15, 1999, one in the main docket 2 and one in Docket No. IS99-144-000. SFPP filed a request for rehearing in 
both dockets and two othe~ parties filed requests for rehearing in the main dodwt. The Commission grants 
rehearing in part and denies it in part. Having previously accepted and suspended the coml~iilnce filing in l ~  
N ~ _ I ~ . ~ ,  the Commission will accept the compl'mnce filing in the main doduit subject to certain 
rnodlflcabone required by fts rulings on the rehearing requests and an oppodunlty for further comment on certain 
of ~e  cost figures 'd~at v~ll be included in the revised firing. 

I. Background 

The factual background of this proceeding is disctmsed in detail in the January 13, 1999 Order and that detail 
w111 not be repeated here. As explained there, SFPP owns a pipeline system that transports refined peVoleum 
products in six Western and Southwastem states: Texas, New Mexico, AJizona, California, Nevada, and Oregon. 

This 

[81,499] 

ixocuding involve6 SFPPs interstate rates, practices, and terms and conditions of service on its "South System," 
which conlusts of pipe and other fac~litJas used to transport refined petroleum IXOducts into Arizona from El Paso, 
Texas (the "East Line') and from the Los Angeles, California atoll (the "1Nest Line'). 

The rates for the East and West Lines have been in lifigabon ~nce 1992. Pumuant to the provisions of the 
Energy Policy Act of lg92 (EPAct), 5 the Commiasion found that the Wast Line ratas were, with one exception, 
grandfathemd rates, a The Commission therefore examined the concept of sul~tant~lly changed circumstances 
under the EPAct as the basis for challenging the gmndfathering of the West Line rates, z and concluded that the 
parties complaining against the West Une rates had not established that there were substantially changed 
drcumstancos to the economic bas~s of those r ' ~ .  O The ~ therefore d ~  the corrq)la~ 
pending against the West Line rates for the period November 1992 through August 7, 1995. The Commission did 
permit certain c o u n t s ,  which were filed against the West Line rates after that date, to be amended in light of 
the conclusions in Opinion No. 435. 9 Several amended complaints against the East and West IJnas, as well as 
new complaints against the rest of SFPP's system, were flied on January 10, 2000, and are addressed in a 
contemporaneous order. 

h b e cchc e c b  h g h  e 
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The East Line rotes had been detem~ed notto be grandfathered. 10 Therefore the Commission addressed the 
reasonableness of the East Une rates on the merits. The Commission clarified severaJ issues related to the 
Opinion No. 154-Bmethodotogy for establishing oil pipeine maximum rotes. 1! These included the starting rate 
base, its capital structure, its amorttzat~, the calculation of the deferred equity component, the accumulated 
defmTed income taxes, allowance for funds used during const~c~Jon, and the accumulated depredation. The 
Commission also made findings on such conventional cost of service issues as project~ volurnes, SFPP's cost of 
capital, income tax allowances, litigation expenses, power costs, reconditioning expenses, environmented costs, 
and post-retirement benefits other than pensions (PBOPs). The third major topic was the method for calculating 
the mperatk)ns to be paid to any eligible East Line shippers. The Commission also concJuded that SFPP did not 
have to publish the detailed provisions of its pro~tJoning policies in its tariff as long as those details were readily 
available from the carrier. The Commis~on required SFPP to make comp~lnce filings consistent with its findings. 
The specifics of each finding relevant to the filings are reviewed below. 

II. The Reque=ds for Rehearing 

Requests for rehearing were filed by SFPP, Chevron Products Company (Chevron), and Navajo Refining 
Company (Navajo). ARCO Products Compeny and its related parUes who challenged SFPPa West Line rates did 
not file requests for rehearing, but filed appeals in the U.S. Court of Appeals for the D.C. Circuit. 12 

[st,s0o] 

A. Changed C/rcumstances 

The prior order contains an extensive discussion of ralBs that am grandfathemd under the EPAct and ~e 
burden placed on c o u n t s  whose rates am gmndfatheced to d e ~  that such circumstances have 
occurred. Section 1803(b) of the EPAct requires such a complainant to demonstrate a substarCIal change in the 
economic circumstances that were the basis for the rats. The change must have occurred after the enactment of 
the Act, October 24, 1992, and before the date that the complainant §led its complaint. App~ing this test, the pnor 
order held that the parties challenging SFPP's West Line rates had not demonstrated changed drcumstances. 
First, the Comndssion hetd that the parbes could not rely on facts accumulated or events occurring before the 
passage of the Act. 13 Second, the prior order ruled that changed circumstances in the instant case must be 
measured against ~he economk; atmump6ons undedying the ohallenged rates when they were adopted. 1.4 Inthe 
instant case, the appropriate date for evaluating those circumstances was the settlement date establishing the 
rates, November, 1988, rather that Ule 12 month test period advanced by the complainants. ~ Third, the 
Commission held that charges curmntJy colected by SFPP for operatk:m of the drain dry facHJtJea at Watson 
Station were subject to the requirements of Section 1803{b) if those cha~ges were the subject of a vaEd contract 
at the time that the complaint was filed. Chevron requests rehearing of these deten~Inaflons. 

1. The West Une Rates 

In addressi~ changed ckcumstances for the West Une rates, Chewon pre~mted evldence purpor~ng to ~ 
that there was as much as a 30 to 40 percent IncmaN in volumes on the West Ik~ betwe(m the end ~ ~ 
1992 and Nov~tber 1993. This evk/en(:e was deigned to demonstrate change measured against a (welve- 
month test period ending October 1992. The change in volumes oocuRed aftra" the enactment of the EPAct, and 
in this regard com~ied with the slatute. On rehearing, Chevron argues that Increases of this extant greatly exceed 
the less than 10 pement annuat Increases rejecb~ by the Commkm~n in ano(her proceeding, Santse D/s#/butk~ 
CompenyCo. v. DixiePtl:ellne Company, 1~ and therefore the changed drcumstanoes tlmt wm satided. Chevron 
further argues that 1988 cannot be used asa base year for memudng changed ctrcumslances because it is 
based on a "black box" settJement for which there are no details, and that while an ~ ~ 1  ~ ,  R ~ ~ t  
a just and reasonable lawful rate under the NGA. As such, Chevron claims that the 1988 Settlement is not binding 
on Chevron, who was not a patty to it. In addition, Chevron states that it advanced changes in SFPP's tax status 
and additional volumes generated by a new commodity as evidemce of changed cimumstances. 

h b e cchc e c b  h g h  e 
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The Commission denies rehearing. As was discussed in detail in the prior order, the basic failing in Chevron's 
proof was the base period against which the changes were measured. The change must be measured against the 
economic circumstances that were the basis for the rate. This cannot be a test period because the purported 
economic basis for the rate would shift depending on what test period was selected. Test periods do not meesum 
the basis for the rate, which consls~ of the underlying factors that were used to construct the rate at the time it 
was established. Test periods only measure how 

~1,50t]  

the rote is actually perfomling based on the revenue gestated during the test year in relationship to the costs 
incurred in the test period. As such, a test pedod demonstrates whether the rate is likely to be just and reasonable 
und~ conventional rate making standards in that year. It does not measure how the rats has performed against 
the circumstances that surrounded its creation or the expectations of the p e d ~  that were invoivnd in construcling 
it. This is true whether the rate is c o n ~  using the traditional components of volume, cost recovery, and 
mtum, er is a negotiated amount 

The fact that Chevron was not • party to the 1988 esffiement is irrefavant. Section 1803 addresses rates that 
were on file at the time flint the EPAct of 1992 wes enacted. Any number of the oll retes then on file with tim 
Comm~lion were either ffm product of settlements or rote detennina~na, or had been filed and were 
uncontes~. No oil rat~ fled before those established by this proceeding is a lawful (as opposed to legal) rate 17 
because the Commission has never heretofore made a determination of the just and reasonableness of an oil 
rote. j~ All oll pipeline rates on file were either uncontested rates at the ~ they were filed or were the product of 
seffiements. The sole fast as to whsther thoee rates wotdd be grendfathered is whether any of those legal retes 

uncl~kmged before the enactment of the EPAct. As has been discussed in the earlier orders, neither 
Chevron nor any ~ party filed a complaint before the passage of the EPAct. As • result, the legal settlement 
rotes became just and reasonable lawful rates upon enactment of the EPA, binding on Chevron and all other 
shippers. 

2. The Watson Enhancement Facilities 

The ~ l o n  also held in the prior order that charges for the enhancement facilities at Watson Station are 
subject to the changnd c~rcumstances doctrine. 19 The Commission aiso hetd that these faoilities ere sobjeot to 
the Commisaion's jurisdiction. These facflitm were completed in April 1992, and enhance the pressure at which 
ptnducta are injected into SFPP's line at Watson Station. The increased pressures were required by a tariff SFPP 
filed on November 1, 1989. SFPP gave its shippem the c h o ~  of building their own facilitms to increese the 
pressure .:)r contracting with SFPP to pcovide ttm necessary facilities. 20 According to Chevron, some 31 shippers 
entored into a uniform contract with SFPP by late 1991 to fund the enhancement facilities mU'mr than constructing 
their own. 2, The Commission held that shippers have the o p t ~  of litigation or nogoUat~ to obtain • legal rate, 
end that a lawful contract rate in effeot on October 22, 1992, is deemed to be rate on •e with the Commimon on 
that date. 

Cbevron first asserta that Section 1803 of the EPAct oNy addresses rates actuaily on file with the Con.,,nmion. 
It argues that since the Watson Station enhancement charges were not on file with the CommLss~ on October 
22, 1992, those charges are 

Isl o2] 

not subject to the grandfathering provisions of the statute. Chevron also asserts on rehearing that Chewon's 
managers were not sophlatCated shippem who were farrdlier with the Interstate Commerce Act (ICA) and that the 
Watson Station contraots were contxacta of adheaion that most shippem had little choice but to execute. Chewon 
also argues that SFPP had comdstently asserted that the fadlibes were non-judsdiotJonal and that this was a 
datemmt to a legal challenge of that issue. 

h b e cchc  e c b  h g h  e 
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The Commission denies rehearing. It is true that Section 1803 only addresses mtas that were on file with the 
Commission as of October 22, 1992. As such, the statute doas not eddrass the matter of conVact chargas that 
were in effect on that date and were not on file with the Commission. This does not mean that the prior ruling is 
incorrect. The overall purpose of the EPAct of 1992 is to move toward lighter, less complex regulation of oll 
pipeline markets. To this end, Congress presumed as just and reasonable all rotes on file with the Commission 
unless tho~e rates were challenged in the 12 months proceeding the enactmant of the statute. As has been 
discussed, these were legal ratas regardlass of how they came to be flied with the Commission. Oil pipeline 
negotiated or contract rates am also legal rates, and may or may not be filed with the Commlsslon. 

In this case, the charges were not filed because of a disagreement about their jurisdictional status; however, if 
they had been filed as either tariff or cenVact rates, it is dear that they would have been grendfathemd because 
them was no challenge to them during the 12 months proceeding the enactment of the Act. The instant ruling 
invotves a close analogy to the general ~ to file tariffs with the Conmlissk)n for any jurlsdlct)onat service 
betom the revenues am collected, ffthis ts not done, then the revenuas cennot be collected. One exceplJon isif 
the charges are conlained In a valid contrast. Then noOce is deemed to heve been provided as between the 
padJes end the noOce period thus waived for purposes of the filed rato doc~ine and the revenue, if obtained from 
a just and reasonable level, may be retained. By anatogy, the charges for use of the Watson Station facility would 
be legal as between the partJas wbether or not they am filed with the Commission. =2 

The Commission condudas that It would be anomak~us, that hevlng successfulJy argued that the charges m 
issue here should have been flied when the contracts were exacutod, that Chevron end Nevajo now argue that 
those charges binding as between them and SFPP, should not be subject to the provisions of the EPAct even 
though they cJeady would have bean If they had been on file w#h the Commission. Whatber SFPP etected to file 
the charges at the brae they wore created, or is now directed by the Commission to do so, the underlying 
econondc basis for the chargas would be the seine. In light of the dear purpose of the Act to insulate legat ratas 
in effect at the lime the EPAct bename elective, the most consistent way to achieve this purpose is to Indude 
unchallenged contract charges within the scope of SenSon 1803(b). 

The ruling here thus accomplishes what the complainants have in fact urged the Commission to do: place them 
in the position they would heve been in if SFPP had mat Its regulatory obligations. The chargas for the 
enhancement factlit~s at Watson Station are negotiated charges. While SFPP may have had the advantage 
because it could provide the service at a lower unit cost due to higher volumes (or at least at lower 

[81,503] 

thrashoM coat than the shlppers), the shippers had sevoml cholcas at the tirne the chargas were proposed: 
contract with SFPP and be satisfied with the trams proffered, build their own facilities, or protest the enhanced 
pressures SFPP required, or the contnmts they were required to sign, at the Commlmdon. The required pipe#he 
pressure was part of SFPPs tariff end was flied with the Commlsslen at the time the mqulmmant was impoasd, 
and was not contested. Whatever clalrns Chewon may make bern that oil producers am not experts in the 
inblcac;as of ICA law and procedure, it is reasonable tot thls Commiaslon to seenme that shippers make Informed 
chokes, that expert edvlse Js evaih=l:~, and h%at prudent ~ perso~ vdll asek it when rnak~g mul~nil6on 
doilam Invesbnant and opemqng dedslons. Contracts ultimately repmasnt cholco, end a delayed appeal to a 
regulatory agency In the contoxt of a much broader range of Iseues Is tbe Ol:¢Os~ of the more f l e ~ ,  ~ -  
reliant regulation centmnplab~ by the EPAct. 

Two dadncatJons are required to e~n~nate a rnkxx Inconshdency in the pdor ordor. The IXtor order stated that 
the changed ckcumstencas requJremeflt would atend as tong as a shippeCs c o n ~  ~ m ~ a ~  ~ 
c~rges wlre beiflg co~lented beam October 22, 199"2. The asstanpt~ of the ixtor ocdor was that the contracts 
Jn eff~/before tbe effec~ve date of tbe EPAct would remain in effect undl such thee as aft the ~ ~ ~e 
enhencemant facWas were recovered or tbe shipper ek~ t~  to provide Its own. Upon refled~n, It is pombie that 
the ini~al contracts might expire and be periodically renewed, or that new shippers might elect to use SFPPs 
facUlt~las end be required to sign a conlmct at that Ume. If the enalogy to the statote Is to be (xxmctty pumued, the 
changed ctrctmlatances apply to contract charges, which were established and uT~hallenged as of October 22, 

h b • cchc e c b  h g h  e 
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1992, until such time as the charge was modified. If the came charge and sennce terms are applied to all 
shippers after October 22, 1992, then the changed circumstances doctrine applies to new shippers as well, just as 
if a tariff were on file with the Commlmon. Since a legal charge extstad on October 22, 1992, then the changed 
drcumstancas requirement applies to all challenges until such time as SFPP changes the nature and the 
conditions of the charges. 

One possible example of changed circumstances could be that SFPP has fully recovered the capital costs of 
the Watson Station enhancement facilit~s. Since the prior order involved a matter of statutory interpretation 
regarding the Watson Station enhancement facJlt~s, the Commimon further ctarifies that parties tiling amended 
complaints may include in those amendments complaints against the Watson Station charges filed after August 7, 
1995. 23 

B. Rate Base Issues 

Rate base issues are among the most complicated elements of oil plpaline ratemaking. This is because of 
adjumbTmnts to the sta~ng rate base required by the iQ~gn ~o. 154-B mathodology, the deferral of the infiabon 
component of the equity ratum, and the compounding and amortization schedules that result 2.4 All three factors 
are incJuded in the paNties' rsheadng requests of the rate base finding in the pdo¢ order. 

1. The Cap/tel Structure 

i S l ~ 4 ]  

The prior order adopted two different capital structures to be used in address+rig rate base issues, one for the 
perk)d June 25, 1985 through December 19, 1988, the period before SFPP's ixedecassor company was 
converted to a publically held partnership, and one for the period thereafter. The rulings determined the ,s~e of 
SFPP's starting rate base as of December 31, 1983, and the calculation of the deferred equity component 
thereafter. 

a. Before December 19, 1988 

In the pnor order the Commission concluded that SFPP should use its parent company's capital structure as 
June 25, 1985, as its own for the period December 31, 1983, through December 19, 1988. 25 The Commission 
concluded that the ~ _  No. 154-1B mathodolugy includes a stTong presumption in favor of using the paront 
company's capital structure in s~atJens where the pipeline does not have a capital structure determined by its 
independent part~pation in the capital mark~.  SFPP's predecessor company had no record of p a ~ n g  in 
capital markets before itwas cmatnd as an independent partnership in December, 1988. Therefore, the 
Commission adopted the parent company's (Santa Fe padfio) capital structure of 78.29 pament equity and 21.71 
percent deOt for the period before December 19, 1988. The Convnlssion also concluded that a settlement entered 
into between Southam Pacff¢ Pipelines, Inc. (SPPL) (SFPP's pmdecossor company prier to December 19, 1988) 
and several of its terge shippers in 1988 incorporated the capital structure of SFPP's parent company, that this 
resulted in rates and ride componeNs that were just ond reasonable, end that therefore the Comrnlsslon would 
not be change r e ~  in a complaint proceeding. 

On rehearing, Chevron and Navajo esseft that the Commission erred in two ways in its paler daten'nine~ 
regarding the capital atncture to be used for the period before December 1998. They assert that the 1988 
Settlement should not be construed as precluding • review of tim capital structure to be used to develop SFPP's 
starting rate base. They state that the Commission erder approving the 1988 settlement provides: 

The Commission's approval of this Settlement does not cormtib~ approval of, or precedent regading, any 

h b e cchc e c b  hgh  e 
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pdndp~ or msue in this proceeding. 27 

They argue that all the 1988 Settlement provided for was a reduct~ of rates that had been filed by SPPL in 
1984, and that it only bound the Aidine Parties who were signatory to the seffiement not to file a d d ~  
complaints for 5 yearn. They further assert that the Section 5.3 of the 1988 ,Settlement itself limits its scope: 

SPPL and Airline Intervenors further expmss~ understand and agree that the provisions of this Stipulation and 
Agreement relate only to the matters specifically refen, ed to in this Stipulation and Agmemant, and that no 
party waives any claim or right which It otherwise may have with respect to any mat lm not expms~ provided 
for in ~is Stipulation and Agreement. 

lSt,soR 

They therefore conclude that the cited paragraphs belle any condusk)n that the 1988 Seffiement incorpora~d 
SPPL's pre-ex~B~ cal~al stricture and argue that the issue of the capYml structure should be revisited. 

On rehearing, the Commission concludes that the cited language dearly establishes that SPPL's capital 
structure of 1988 should not be deemed to determine that cap/dal stricture to be applied in an ~pinlon No. 154-B 
rote proceeding o~ce the 1988 seffiement expired. The parties expressly provided that any issue not spedfically 
addressed by the 1988 Seffiement would not be binding in the context of future litigation. Since the padJes did not 
expmss~ address the issue of SPPL's capital ~ m  in the black box 1988 Settlement, and the Commission 
also did not address the issue in approving ~le Seffiement, b'te Commission will address that issue on the medts 
here. 

Chevron and Navajo rogue that the Commink~ should not adopt the capital slmctum of SFPP$ parent 
company as of June 25, 1985 to establish SFPP's staring rate base as of December 31, 1983. ~ They nmognlze 
that Op_inloq No. 15443 expresses a preference for the use of the parent capital structure when the pil~ine has 
issued no long tram debt of its own, but argue that the preference is not an absolute one, and that the contes~ng 
parties are free to urge alternative structures: 30 

Of course the Commission is concemed about whether a capital structure is abnormal. But the con'ect 
yardsJJck is not whether the pipetine's Caldtal stn~ure is in tune with historical capital structures. Rather, it is 
whether the capital structure is representative of the i~peline'$ risks. 31 

Chevron and Navajo therefore urge the Comndss~ to affirm the finding of the Administrative Law Judge. The 
ALJ concluded that SFPP was a monofloly with moderate dsk, and on June 8, 1995, Wovlded only 3 percent of Its 
parent company's total revenues. He also concluded that the parent company was involved pdmal~ in the 
trucking and rail industries, which were substanlJal~ deregulated and operating in competitive rmatets, and as 
such h~l c o ~  higher risk #~m its o~1 pipeflne aul~lkllmy. He therefore concluded th~ lhe nl~ket s~uclure 
adopted by SFPP when It became a publicaly traded ltmlted partnend~p on December 19, 1988 reflected a 
market evalualk~ of the plpeine's dsks, and as such Its appmfldate cap r i  structure. ~ He ~ ~ a ~ i ~  
conclusion ~ In an ini~l dec~on in SPPL's pending rate case in 1987. 33 

On rehearing, the Coe'a'niss~n concludes that the ALJ's amWsls more accurately reflects b'le risks of SFPP's 
underlying ~ .  Whie the ALJ's ded~on and the result hem Intpute SFPP's c a c t i  sUucture ~o ~ 
predeces~r entry, thls Is aplxopdate in llght of the i~gNflcant diff~mce in the nature of ~ ~ ' s  ~ s  
afld tho~e of its i~rent company on June 28, 1985. Them is no reason to believe that SPPL's operations or risk 
were in anyway ~ different horn its successor enffiy when SFPP was created on December 19, 1988. 
This conclusion is consJstant with the 
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deton~nation in the prior order that SFPP faces moderate business dsk, primarily ndatsd to the business cycle 
and the underlying demand for petroieum products in its various geographic matlcets. 34 Therefore the capital 
structure to be used by SFPP in calculating the starting rate base as of December 31, 1983, will be that adopted 
as a result of its initial public offedng on December 19, 1988, or 60.74 percent debt and 39.26 percent equity. As 
pointed out by the ALJ, the 60.74 debt mlio is mere consistent with that generally adopted by the oil pipeline 
industry (45 to 55 percent debt), 3s a debt ratio that SFPP has gradually approached over time. ~ In contrast, the 
21.7 percent debt ratio of SPPL's parent company in 1988 was less than one half that of the lower bound of the 
same oll pipeline indusUy range. Given the Commission's eedier resen/ations about this rabo, mhaaring is 
ff~refore granted. 37 

b. A ~ r  December 19, 1988 

The prior order concludad that SFPP In effect wrote-up certain elements of its rate base when SFPP was 
created as a pobllcafly haiti limited perlneruhip on December 19, 1988. ~ Concluding tbet this violated 
Commimon policy, the prior order required SFPP to plaue back in its rate base the base aco'ued depreciation of 
some $124.77 million that SFPP removed from its predecessor company's rate base when it was created. SFPP 
did so in its compliance filing, subject to its request for rehearing. Since adding back the accrued deprecation 
reduced the dobr value of ttm equity portion of SFPP'e balance sheet, coml~ying with the ~ ' s  order 
had the practical effect of changing SFPP's capital tdn,¢ture to a 31.49 percent equity and 68.51 debt raUo. 

On retreating, SFPP argues that the record in this woceeding is inadequate to support the Commission's 
decision, it notes that the issue of the adjustmec~s to its rate base was raised by complainants only in a brief 
oross-examination of the company's president, and that no detailed evidence was presented despite the fact that 
complainants had the relevant wod( papers for many montho before their prepared testimony was due to be filed. 
It asserts that since this is a comptaint case, the complainants have the burden of proof on the issue, and they 
failed to produce any probative evidence on the matter. SFPP concludes that the AI.J was correct in ruling that 
complainants had failed to prove that SFPP's capital stnJ~m should be modified from the one generally 
accepted by the parties in the eedier phases of the hearing. 

SFPP further asserts that the process of establishing its initial balance sheet on December 19, 1988, involved 
the merger of former subsidiaries and adjustments to numerous accounts, some of which mistad to non- 
jurisdictional assets. It argues that these are fat too complex to be modified without the use of expert testimony, 
and the danger in using a high level approach is reflected in rite fact that the Commission itself had a range of 
some $115 to $222.5 million in estirnating the size of the potenUal adjustmenL It also angues that the adjustment 
required by the prior order results in a capital structure that does not conform to the general profile of the oil 
pipeline industry. SFPP asserts that, absent the adjustment, SFPP would have at this time a capital structure that 
was approldmately 31.49 percent equity and 69.61 percent debt. It claims this is 12 equity percentage points 
below the lowest pipeline equity in the comparable pipeline group, and that if it had been in ptece at the time the 
pipeline was formed, would have reduced the rating on its bonds to junk bond status. It points out 

[sl,so 1 

the pfopormd capital stnctura of 1994 of 55.21 percent debt and 44.79 equity in 1994 was not ~ by any 
party. 

The Commission will grant rehearing. Any complainant has the burden of:. (1) esteblishing on the record an 
ageged write-up of rate base assets during an acquistOon in violation of Commission policy; and (2) the correct 
amount that should be adopted in light of the alleged wntl~up. While the record in this proceeding could be mad 
to imply that SFPP may have adjustsd its capltel SlTUCture to write up the assets of its pradecessor company 
when SFPP was created, the Commission now concludes that the record is too thin in this proceeding to require a 
rote base adjustment here. In fact, most of the Commission's analysis in its prior order was based on SFPP's 
Form 6 for the year 1988, and SFPP was not given an opportunity to evaluate on the record the basis for the 
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Commission's prior condusions. Given the complexity of the adjustments involved, the Commission condudes 
that SFPP has the bet~r argument in this regard. Thus, for the period December 19, 1988. through the date of 
rates estebtished by this proceeding, SFPP shall use its December 19, 1988 capital slt'uctum, as adjusted under 
the (~)inion No. 154-B methodology. Nolhing here precludes complainants from pursuing the same issue in the 
litigation of complaints amended or filed after August 7, 1995, provided that rate impact of any change to the rote 
base that may result will not apply prior to the date of the new East Line rates established here. 

2. Calculetk)n of the Retum on the Starting Rate Base 

Navajo raises a narrow issue bearing on how SFPP's rat-, of return is fo be calcolated on the starting rate base 
once the starting rate base has been determined. The prior order determined that once the amount of the starting 
rate base is determined, the amount of the ster~g rate base is not modified to reflect changes in the pipellne's 
capitet stn.mbJre that occur thereafter. ~ The prior order therefore rejected SFPP's argument that the amount of 
the starting rate base stmold be modified to reflect any changes in the capital structure over time. SFPP's pcoit~on 
would have had the effect of Increasing the original amount of the ste~ng rate base to reflect any increase in the 
equity component of the plpe,ne's capital structure, and s~owing its amortizatk~ rate. 

Navajo aueris that the prior ocder should not be read as preventing a change in the rate of return on the 
amount of the starting rate base in e manner that tracks any changes in the plpe~e's capital structure. It argues 
that all rate of mtum on aM rate base items changes over t~ne, and that return reflects the pil~ine'8 Cal:~tal 
stnJctum at the lime the rate of return is determined. It c~ms that this implies that, under the Ooinion No. 1,~1~ 
methodology, once the separate cost of the debt and equity components is determined, the weighted co~ that is 
a ~  to the rate base each year under the O~nion No. 154-B rnath(xlok)gy ~ vary depending on what the 
capital stnJclum is for that year. 

As Navajo argues, this vadatk)n in return applies to the net amount of the starting rate base write up in a given 
year. Thus, while the amount of the starting rate base should not be increased after the year it is cmate¢l, the 
return imputed to the rate base varies depending on the capital structure of the p(peline in any given year. 
CishflcatJon is granted. 

3. Calculation of the Deferred Equity Component 

[61,508] 

Navajo also requests ¢larircation of the Commlmion's prior ruling on the calcula~on of the ~ ~ 
componenL Conskdsnt wlth the prior subjecL the prior order held that once the de(cored equ~ ~ t  is 
detmmlned for a given year, the amount of the detsned edutty mmalns fixed thereafter and ~ ~ n  ~ ~ r  
the remaining useful llfe of the pipellne's assets. *~ Navajo requests dartfcat~on ~ this is the intent of the 
Commtss~'s pdor ocder. The reques~d ckciflc~on Is granted. The amount the defem~ equity return is 
deten~ned by tt,e capitel stnm~m Ipplicabte to the year ifl which the deferred equity ~ is i ~  
calculate. Naviljo akio reque~s clarification thi¢ as with ltarl~g rate base, the mtum on the amount of ~ 
deleted equity component redes wnh the capitsl structure in eil~ct for each year In w h ~  ~ ~ ' s  ~ of 
sendce Is e c ~  caJcuisted, even though the amount itlMdf does not i ~  once it him been e s t s b l ~ .  ~ 
requested c t s ~  is granted. 

C. Ccot of Servk:e Lq=~s 

The cost of service issues raised on rehearing include Irmome tax allowance iaues, two ~ ~ ~ ~ ~ 
interpnabon of the so-called Lakehead docUine and one on the proper method for ciCculating the interest 
expense fo be induded in the income tex allowance. The other cost of service issues concern the recovery of 
Ifl~gaUon expenses. 

h b e cchc  e c b  h g h  e 



Jnofficial FERC-Generated PDF of 20050711-0190 Issued by FERC OSEC 06/01/2005 in Docket#: - 

CCH Intemet Research NetWork Page 10 of  25 

1. Income Tax Allowance Issues 

a. The Income Tax Allowance Under a Consolidated Return 

Opinior, No. 435 concluded that SFPP was entibad to an income tax allowance atl]ibutad to the I~mited 
pactne~ip interest of Santa Fe Pacific Pipelines Inc. (SFPP Inc.) in the publically traded company controlling the 
pipeline. SFPP Inc. owns e 1 percent general partnership interest in SFPP, the operating company. The balance 
of the operating company equity consists of 99 pen:ent limited partnership interests, which are owned by a 
pubrcally traded partnership, Santa Fe Pacific Pipatine Partners, L.P., of which SFPP Inc owns 41.7 percent, as 
well as the 1 percent general parthemhip interest in the pubtlcally traded company. Thus, overall, 42.7 percent of 
the publlcally traded company limited partherstfip interest is owned by SFPP Inc. 

SFPP Inc. is in rum owned by SFP Pipaline Holdings, Inc., which functions as an In~n'nadlate owner between 
SFPP Inc. and the Santa Fe Pactf~ C o ~  (SFPC). SFP Pipeline Holdings Inc. has issued $219 million in 
debentures that bear an interest rate with e rain#mum rate of 8 percent and • maximum rate of 18 percenL The 
minimum ~s an abaolute liab~tty and any sums earned in excess of the maximum may be retained by the 
partnership. Thus, the interest rate actoaly paid may vary but is generally equal to the actual limited partnership 
~ r n e  received from SFPP, Inc. Since the interest on the debentures is token as a tax deduction within the 
consolidated return of the entire corporate family, the tax on the income ge~eratod by the limited partnership 
interests hek:l by SFPP Inc. is offset by the interest paid on the debentures. 

On rehearing, Chevron and Nav~o again assad that since SFPP Inc. serves to wash out the taxes on 
partnership interest, no income tax liability is ever incurred on those interests by SFPP, and therefore no income 
tax allowance should be pen~it~d. They cite Lakehead P/pe Line Co. 41 for the propo~Jon that a regulated entity 
cannot 

[I;1,509] 

collect taxes for an amount greater than its actual income tax liablBty, ~Z and argue the Commimon's 
Iongstand,ng po~C'y is to adjust tax altowances to representative lev is  of taxes actually incurred. They then argue 
that there is no ra l~a l  basis for distinguishing between a situation where taxes am not paid because of the 
nature of the ownership, in which case the allowance may he denied under Lakehead, and the impact of a 
corporate structure which also has the practical result of eliminating a parent company's income tax liability. 

The Commission w~ll deny rehearing. The prior order concluded that the Commission's stend-ainne po~ioy 
applies to the instant case, end therefore including an income tax allowance in SFPP's cost of service is 
a p p - - .  This is neceesan/to i)lovlde SFPP's investom with the opportunity to earn the Commimon-apgmved 
after-tax return on ther investment. Because SFPP's regulated earnings generate corporate income tax liabilities, 
SFPP is entitJad to recover such coq)omte income tax liabilities from its shippam. SFPP's parent company's ability 
to ava~d paying lax by offseffing SFPP's income with interest deductions gensrat~l by its non-ul~lity operalk)ns is 
not relevant in determining SFPP's regulated cost of providing utility service, s~nce, as was previously hell, it is 
not appropdate to subskllze regulated operations with tax reductions generated by non-mgulmed ~ .  

Also, contrary to the assertions here, this result is entirely consistent with the results of applicat~ of the 
LakeheaO policy. As with stand-aJone, under Lakehead the Commimon provides an income tax allowance only if 
the operations of the regulated company generate a corporate income tax lia~ity on the part of a corporation 
owning an equity interest in the regulated compeny. The Lake/mad docldne looks to whether t ~  regulated 
company's income is subject tea corporate income te~ if It is, a tax allowance is provided to allow corporate 
shareholders the opportunity to earn the same specified, aftm--tex retum as non-corporate invastom in SFPP. 
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b. Tax Status of the Owning Interests 

While Opinion No. 435 did not apply the Lakehead doctrine to the debentures owned by SFP, Opinion No. 435 
did apply that doctdne to the tax status of parties owning the Santa Fe Pacific Pipelines Inc partnership interests. 
The Commission permitted the tax allowance on the interests that were owned by corporate entities, but 
concluded that SFPP had not adequately demonstrated on this record what other interests were, or were not, 
subject to a potential double taxation. The Commission also applied the Lakehead doctrine retroactively to the 
date of the complaints against the East Line rates and required that any adjustment of those rates reflect the 
Commission's rulings. 43 

I 
I 
I 

On rehearing, SFPP asserts that it adequately explained which partnership interests were subject to taxation. It 
asserts that it provided ample expert testimony on the type of interests in its ownership structure that have a 
potential multi-tier tax liability in addition to Subchapter C corporations. The list provided by SFPP's witness Miller 
included pension plans, profit sharing plans, business and certain other trusts, certain partnerships, limited liability 
companies, and tax exempt organizations. '~ The reheanng request asserts that even organizations that are 
normally considered to be tax exempt are subject to taxation depending on the nature of the activity and the 
Source of the income. One example given is of a tax exempt organization that receives 

I 
I 
I 
I 
I 
I 
I 
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income from SFPP that does not have the same income character as SFPP (Le.,the organization is not involved 
in the oil pipeline industry), then the income is not related to organization's mission and becomes taxable as 
unrelated business income. SFPP also asserts that most mutual funds are subject to double taxation unless they 
distribute at least 90 percent of annual income. Finally, it asserts that simply because Some owning interests 
might have their taxes deferred is not grounds for denying the tax allowance since multi-tier tax liability can be 
avoided by holding income in retained earnings rather than distributing it. 

The Commission will deny reheadng On the record here SFPP has failed to substantiate its claim that the 
income earned by its non-corporate equity owners actually results in double taxation. Although certain non- 
corporate owners may face a potential double tax on income generated by SFPP under certain conditions, SFPP 
has not shown, on this record, that such conditions existed during the test period. Therefore, SFPP must modify 
the cost of service contained in any revised compliance filing to eliminate any tax allowance related to non- 
corporate owners. 

Wfth regards to these passthrough entities, SFPP is in essence arguing that they should not be subject to the 
Lakehead doctrine because on occasion they may not conform to the basic legal and investment purpose for 
which they are created. This turns the Lakehead doctrine, and the purpose for which the entities are created, on 
their heads. Savings devices such as IRA or Keogh accounts are expressly designed to permit income and capital 
gains to accrue until withdrawn from the account once the beneficiary reaches an age that the withdrawals are 
possible without penalty. To argue that this is likely to occur otherwise in the normal course of events is contrary 
to common expenence and undercuts the rest of SFPP's assertions regarding this issue. 

I c. The Interest Expense Component of the Tax Allowance 

I 
I 
I 

On rehearing, Navajo asserts that the Commission's treatment of the computation of interest expense for tax 
allowance purposes does not follow its previous indications that the allowance for interest expense for tax 
purposes be the same as that for debt return. In Opinion No. 154-C the Commission stated: 

Both ARCO and Justice argue that the interest expense deduction for determining the tax allowance should be 
the same as the interest produced by the capital structure adopted for rate of return purposes. The 
Commission agrees that, as a general rule, tax and return interest should be the same. The problem here, as 
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stated in Qpj~l.oJ1 H.O~ 1,54:B_as recognized by ARCO, is that the TOC methodology adopted in Ooin~rJ.No. 
I ~ B  includes an equity wrlte-up. Hence, the usual method of multJp4ying the company's weighted cost of debt 
times its rate base will net produce a proper interest expense deduction. The Commission's solution to this 
problem was to require the use of a pipaline's actual in t~s t  expense. The Commission is now persuaded that 
the better solution is to use the same actual capital structure for both the interest expense deduction and the 
allowed interest return . . . .  We see no reason why this should not also be the case for oll pipelines, it the equity 
write-up can be eliminated. At this time, therefore, subject to re-examination on a case-by-cese balds, it 
appears a p p r o ~  for an oil pipaline to determine its interest expense deduction by multiplying its weighted 
cost of debt Bnes its net depredated original cost rate beae. '~ 

[61,5111 

The Con~iesion condudea that the result of the prior order was an unintended difference between the interest 
expenae for tex purposes and that used for debt refum. Thus, es Navajo asserts, sea ganeral rute, tex and retum 
interest should be the same. Matching of the i~terest expense for max purl0OSeS and for debt return should be the 
result here. To correct this ovet~ght, the full 154-B rate base (depreciated original cost plus the deferred equity 
account plus the stert~g rate base write-up) should be multiplied by the adjusted, weighted cost of debt (adjusted 
for the defem3d equity treated as 100 percent equity in the rate base). Us~g this method of ¢omputeUon will yield 
a calculated interest expense which should be ldent~al to the debt ratum while maintaining the desired use of the 
same capital structure for both the calculabons of interest expense and debt return Rehearing is therefore 
granted on this issue and the condusions reflected in SFPP's revised cost of service. 

2. L Uon 

The prior order permitted SFPP to recover the litigation ~ it incurred in the 1994 test year. Those 
expenses inctuded all expenses incurred in oonductJng li~gatJon In that year, but did not include cettJement 
payments to Navajo and the El Paso Refining Company that terminated certain commercial litigation between 
SFPP and those parties. The Convnise~ concluded that such settlement payments were extraordinary costs 
that could not be ~ .  The expenses that were permitted were to be amortized over five years, exclusive of 
any seffiernant payments. Those coste were to be allocated between the East and West lines based on their 
re lat~ throughput in the 1994 test year. 

The Commission also held that litigation expenses beyond 1994 were net known and measurable within the 
test period, and as such could not be included within the SFPP's 1994 test period cost of sendce. The 
Commission therefore rejected SFPP's efforts to create a litigation expense reserve to cover the costs that might 
be incurred in later yser~. The Commission did net I~dude SFPP from making a separate filing to recover costs 
in the calender ysem 1995-98, and stated that SFPP would be pannitted to offset lit~gation expenses incurred in 
those years against reparations that might be due. ~' 

On rehearing the parties raise several issues related to litigation expenses. These Include whether SFPP 
should be permitted to recover its liltgatJon expenses, the allocation of IltJgatton expenses between the East and 
the West Lines, and the methods that would aNow SFPP recover lit~atton expac=es incurred after the 1994 test 
pedod. To the extent theae retete to tbe calculetion of reparations, they are discussed below. 

a. The Recotem/of L///gat~ Expends 

On rehearing, Navajo asserts that SFPP should not be pemdtted to recover any litigatton expenses incurred in 
connac~o~, with this procaedlng, ner shotdd it be pan'nltted to resover any litigation expanaes ralat~ ~ ~ 
commerdal litigation between SFPP on the one hand, and Navajo and El Paso Refining on the other. Navajo 
asserts that expe~lturse for lltJgatton in the instant rate IXcosedlng do not benefit the rate payers and 
represented a futJte attempt to maintain rates that were unjust and unreasonable. It a m  that rate payers 

h b e cchc e c b  hgh  • 



]nofflclal FERC-Generated PDF of 20050711-0190 Issued by FERC OSEC 06/01/2005 in Docket#: - 

CCH lntemet Research NetWork Page 13 o f  25 

should not be required to underwrite SFPP's unsuccessful defense of these rates, and by SFPP's including 
litigation expenses in rates 

~1~1~  

or as an offset to reparations. It asserts that Ih/s eliminates any incenses for settkm~ent and is unfair whe. 
SFPP's rates are unreasonable by a substan~l man3in. 

Navajo also asserts that the ~ erred in pe~miffing SFPP to recover the liUgabon expenses incurred 
in defending certain civil litigation invoking Navajo and B Paso Refinery Company regarding alleged breaches of 
agreements to make capacity available to those shippers on its East Line between El Paso and points in Arizona 
and New Mexico. It asm~ts, that contrary to the Commission's finding in O~ler No. 435, these were no( part of 
normal, and ongoi~, disputes between SFPP regarding the costs and capadty a~locat~ of its South Unes. ~ It 
again asserts that there was no benefit to the shippers, and argues that if the ~ ~ n ~  am ~ ~ 
considered extraordinary, then the I~ation expenses should have the same character. 4~) Navajo reiterates its 
prior poslt~on that none of the settlement costs related to the civil li~gation should be included in SFPPs 1994 cost 
of servtce or m an o f f , ~  lo repara~ns. 

The Commission will deny rehearing in part and grant rehearing in part. The instant I~gaUon examines whether 
SFPP's rate levels are just and reasonable, and whether charges for certain sen4ces and the plpe, ne's 
proratJanlng policies must be filed with the ~ .  Litigation related to the plpeline's cost of sendce and the 
stn.,cture of its tariff am part of Its noanal, ongoing ~ ,  and such costs are mcovem~ ~ ~ ~ ~ 
i~peline's cost of service. ~¢ The instant case is a complaint proceeding under the ICA with the burden on the 
shippers to prove SFPP% rotes are unjust and unreasonable, or that certain additJon=d charges and cond~orm 
should be included in its tariff. SFPP is entJt~d to mount a defense of its tariff, and recent court decisions have 
tm~led to reject efforts to ~ the recove~ry of li~gabc~ costs that raise from Commission ~ s  i ~  ~ 
pipeilne's sewtce ob~atio¢~ under its tariff and costs that may incurred in fri l l ing Ihat obligation. 51 The 
Commission therefore affirms its prior conclusion that SFPP may Include In Its oost of sendce the ~ ~ 
incurred in the instant proceeding in its 1994 cost of sen'ice, to be amort~ed over five years. The reason for the 
five ye~" amorttza~on Is to initiate the Impact of Um emb~antlal costs that ware M ~ .  ~ ~ ~ =  ~ ~ 
were substant~ does not necessarily wedude SFPP from recovering them given the custom that the ~ga~on 
expenses related to economic regulation are regularly induded in the plpellne's cost of service. 

The prior order required SFPP to amortize its 1994 test year regulato¢y Ilttgatmn expenses over a five year 
pe~d. Since the five year period expked on D e c e ~  31, 1998, those coets should not be Included In ~ ~ 
that SFPP is coile~ng pmspec0vely from the effective date of its compliance filing. Ralher, the costs to be 
amortized am addtbonal factors to be included in detmTnining the appmprtat8 rote level for the years 1994-98, and 
thereafl~ detemllnlng the amount of any reparations that may be due. This should be done by showing the 
relevant costs as a surcharge in the retevant yearn, which is eflminated from the overall cost of sen/ice at the end 
of the five year period. 

The Commission will grant reheadn9 rega~ng the recove~ of the civil IIt~ga~m expenses. This litigation 
involved auetqions of an~:ompeffiive behavior and bceach of contract to rnake capacity availal~e, including 
a g r e e m e ~  regardln9 under what ctmtnmlmms the capadty would be made aval~le.  Civil itigalion of this ~ 
does not addre~ what obligatlom SFPP rnay have under ~ comrnon carrier tariff, not does it ~ ~ ~ 
and mmedles that SFPP would normaly Incur In the conduct of its common cardar opera~ns, such ,--tort llabtl~y 
for injunes or damage to property wh,e oonducUng its iA~lne opemUo~, e n v i m n ~  ~ ~ ~ ~ 
jurisdictional operations, tax issues, and the like. 

Having concluded that the settlement costs for the civil lltlgat~n between El Paso on the one hand, and Navajo 
and El Paso Refining on the other, are extraordinary expenses, the Commission concludes that the expenses and 
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the litJgat~n costs should be treated the same. This is consistent with the determination involving pipeline 
litigation and settlement costs invoking the Exxon Valdez oil sl~ll, which the Con'unission concluded were 
extraordinary in nature. ~, Therefore the civil litigation expenses between SFPP and Navajo and El Paso Refining 
may not be included in SFPP's 1994 test year cost of service. 

b. Allocation of Lit~aY/on Costs Between the East and West Lines 

El Paso requests rehearing of the Commission's determination that l i t ~ c ~  costs should be allocated among 
the East and West Lines I~sed on relative throughput. [q It asserts that West Une throughput is 
disproportionately high in rel~nship to overall cost of the l i ~ ,  and that many of these issues raised in the 
regulatory proceedings to date were engendered by the East l ine shippers. It asserts that the only rational way to 
allocate the costs is to accept the 50-50 ratio adoptod by the ALJ's inlldal decislon. 

The Commission wllJ grant rehearing in this regard. Upon reflection, there appears to be no necessary 
connection between relative historical throughput and the relative volume of litigation generated by a particular 
group of shippers. It is quite possible that one group would have sul~antially less throughput, yet generate the 
greeter portion of i given litigation based on the complexity of the issues and how ~ the issues are 
pumued. As Itm ALJ wm In a posttk~ m obae~ve the comp~ 'y  and the flow of the Instant l i ~ ,  h~ ~ 
a l ~  is adopted on rehearing. The issue of whether SFPP should be permitted to offset Its Iltiga~n 
expenses for the years 1995-1998 against any reparati~ ol~gatton is discussed In the next section of this order. 

D. Repara~s  

The prior order did not make any final deterr~nations regarding reparations, leaving such deten~nabons to be 
made once the comld~ance filing was made and the scope of any mparatk~ns was clearer. However the 
Commission did ixovlde cedain guidelines. First, it he~d that Navajo's settlement baned any reparations for the 
period the setUement was in effect. The Commission also held that no reparations wou~d be paid for the period 
before the complaints were filed, s4 The Commission fmlher concluded that SFPP could net out reparations over 
the years for which tt~y might be due and estal~Ished a procedure for determining what amounts mlght be due. 
Ftnaly, 

[61,514] 

the Commission stated it would allow SFPP to Ixopose an offset of any reparations due by unmcovered litigation, 
environmental, and pll~ine recoafing co~s that might be due in the same period. Each of these determinations is 
challenged on rehearing. 

1. What Parties Are Eligible for Reparations? 

The most fundamental issue here is what pa,-lJes am eligible for ~ s .  The basic rule is 1hat only parties 
that have filed a complaint are eligible for reparations if an existing rate is found to be unjust or unreasonable, and 
the burden is on the shipper to establish that the rates are unjust and unreasonable. This is in conVast to a 
suspendon proceeding in which t~e rato is challenged at fl~e time It is ~ed. If a suspended rate is reduced to be 
less than the rate od~nally flied, refunds are due to a41 shippers who paid the rate during the suspension period. 
V~ile one of the West Une taros, that ~ to turbine fuel, was suspeflded, the p¢io¢ order c o n ~ u ~  ~ ~ m  
were no grounds for detenl~ning that rate was unjust and u n ~ .  Since the complaklts regardk)g the Wes* 
Une rates were d~missed, nee'mr refunds nor reparations lie against the West Une rotes. Since none of the East 
llne rates were subje(dad to suspenmon, only mparatfi~s am due. Moreover, only Navajo Ned a COml~aint 
against the East Line rates; all other complaints were against the West Line rotes only. As such, only Navajo is 
eligible for reparations against the East Line rates. 
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2. Does Navajo's Prior Set#ement With SFPP Bars Reparations? 

The proceeding against the East Une rates began when Navajo filed a complaint against the East Line mtea 
on December 23, 1993. Until that date Navajo was barred by a Stipulation and Agreement dated January 30, 
1989 from bringing an action, for a five year period after November 23, 1989. Both the ALJ and the prk]" order 
concJuded that Navajo was barred from obtaining reparations by the terms of the January 30, 1989 SetUement .~ 
On rehearing, Navajo renews its argument that while that Settkm~lt bars reparations against the West Une rates 
"dudng any part of the five year period," it asserts that the absence of this language in the portion of the 
settkmlent dealing with the East Line rates pem~m reparabo~ against the East Une Rates. It argues that 
reparations should be permitted against the East Line rates after the five year bar against filing a complaint has 
expired. 

The Commission will deny rehearing. Section 2.3 of the 1989 Settlement states k~ part that "Navajo zduzll not 
challenge.., the East l.me rotes. . ,  nor a#lall they seek reparations or other damagea with reapect to such 
ram." Yet r e p a ~  are just what Navajo seeks here in express violation of the limitation. To grant reparations 
is to permlt a challenge to the m e a o n a ~  of the East Line rotes for two years before the explrabon of the 
1989 Settlement because SFPP might be required to retum some of the revenues it had collected during the 
settlement term. The p u ~  of such a provision is to prmm~'e rate stability dudng the ~rm of the setbemenL 
which can be obtained only by prohibltJng the granting of m p a ~  dunng the Settlement term. While the 
draffing of the 1989 SetUement lacks ixe(dadon, it is difficult to see why SFPP would agrea to a setUerne~t with a 
five year term that in tect would provide rate cedainty o~ly for throe, as would be the case If Navajo's ~ 
were ~ 3 t e d .  While Navajo is not without grounda to ~se~t I f ~  the ~ bar was waived wt~ 

[11,515] 

reapect to the last two years of the East Une rotes setlJement, the Commission concludes that this is not the most 
reasonable In~,pm~ltton of the 1989 Settlement 

3. Ale Reparations Available Prior to the Date of the Complaint? 

The prior order also held that because a settlement has been entered into, reparabons would not be avaitebte 
for two years prior to the •ing of a complaint Navajo roque~s mheadng of Uds ruling, asee~ng that the ICA 
~ contempla~ that repemtk)ns are available two years prior to a complaint Navajo aseerts that white 
the Commission has some discrebon In determlrdng whether to award reparations, the prosumpl~n is that full 
reparations will be awarded unless there is a good reason for not doing so. In the instant case the Commission 
conc~cled that the settlement ratmz established by SFPP were 1:ased on the expectation that it would e ~  b 
lines, and that SFPP relted on the rates in doing so. 

Navajo auerts that all canlem rely on setgement rates when they enter into a setUement and that this would 
effectively el,~inate reparations in d casea Involving settkmmnt rates for the two year pedod prior to the ~Ing of a 
complaint It Ut~n argues that SFPP should have known that its rat~ were unjust and unreasonable well before 
the ruing of the comma/rite/n these ptoom:fklgs and that this undarcuts ~ a r g u ~  S F ~  ~ ~ ~ 
r e p a ~  am not equitobte in t t ~  cue.  Finally, ~ asserls that allowing reparations fo¢ two yearn prior to 
the filing of the cocnpte~t w i  provide the complainant shlppem wilh some opportunity to recover their litJgat~n 
com. 

The polnt at inue is a namDw one u regards Navajo since ite comldalnt ~ ~ ~ ~ 23, 1993, and 
it was barred from fling a cocnldalnt or seeking repembons through November 23, 1983. Howe~r, ~ ~ 
asserts, the statomente in the pdor order are relatively booed and would have the effect, If appF~l in aft ~ ,  of 
bardng ~ for a perkxl two yearn bofore a complaint in all cases involving setbement ratos. This would be 
the case ragardleas of how moch the economic basis for the rates had changed, and the atteadant 
unreasonableness of the rates in the two years proceeding the complaint. Upon rehearing, the Commission 
concludes that the prfor ruling was overly broad given the general presumpUon that ~ will be awarded in 
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full i fa complaint succeeds. Therefore, while granting rehearing will have little practical effect in the instant 
proceeding, the Commission will do so. If setUing parties wish to prectude reparations against a settlement rate, 
t~e appropriate method is to preclude the pumult of repatat~ns dunng the settJement term, as was done in the 
1989 SetUemenL 

4. The Reparations Methodology 

The prior order adopted a mpara~ ~ based on ~e comparison of the k~xed cost of service and 
the related rev~ues auUto~ed to cover that cost of sen/ice with the revenues actually generated in each year. 
To the extent the actual revenues generated exceeded the revenue permlt1~ in each year, refunds were due. In 
addition, if the peanitmd revenues were exceeded in some years, but not achieved in other years, then SFPP was 
peflnJt~ to net out the difference. The Commission also indicated that if SFPP had additional legal, 
environmental, or mhal~itabon com, these could be used to offset its mpambon obligate. AIJ three components 
am chalenged on rehearing. 

a. How the Repara#on Levels Am De.mined 

~1~1~  

On reheadng Navajo questions the use ofthe Commission's inde~ng methodology to Increase the ~ of 
costs that can be recovered in each year. It claims that this perm~ the plpe~ne to both ~ ~ u ~  ~ 
indexing methodology and to recover cost increases without having to file for a rate increase under Ihe 
Commimon's mgulalions. It asserts that this method permits the pipeline to recover cost increases that occurred 
between 1994 and the date of SFPPs complance filing on a retmact~ basis, and as such violates the flied rate 
doctnne. 

The first step in determining repamlk~s or refunds is to determine the proper rate level. This is done by 
deveJoplng the cost of service for the test year, in this case 1994, and dividing Ihe costs by the rekwant test 
perk:xl volur'~s for each class of service. This results in a just and reasonable unit rate that ~ the previous 
unit rote lhat the Comrr~sion has determined to be unjust and unreasonable. The projected revenues for that 
year should equat the cost of senrk:e when the unit rate is m u l J i ~  times the test perkxI volumes. Over time the 
underlying co~s may increase or decrease while revenues remain the same, or the revenues may increase or 
decrease depending on the throughput that actually occum. In any event, if the ratio of total expenses diverges, 
the plpetme can file for rate increase, or as in the instant case, the shippers can file a complaint for a o~¢mase. 

Under this regime, the proper method for deten~ning reparations or refunds is to measure the new lawful unit 
rate against the older rate now detern~ned to be unlawful, and pursuant to which the pipeline has already 
coveted the revenues. The purpose is to place the shipper in ~e  same situation the shipper would have been in 
if the prope¢ rate per unit of Ihmughput had be(m in effect during the pedod to which reparations apply. Gross 
revenues and costs am not relevant to this calculabon. The pipeline may make more or less money dependi~g on 
the mix of costs and throughput that actually results, but it is the relatlve, not the absolute level, of the revenue 
~ 'Mm Itmt is the buis for c ~ c u l ~  reparations. Thus, if the fomler rate was 10 cer~ a barrel, and the new 
rate is 7 ceflts a barrel, Ihe reparat~n obllgatk)n is 3 cents a barrel for every bam~ shipped. Thus, ~ g ~  
reparation level due for each year is the dll"mmflce between the revenues generated in that year under the old 
rotes and the revenue level that would have been generated under the new rates. The m p a ~  liability applies 
only to that portion of Ihe difference that is atffibutable to Navajo's throughput dudng each year. 

Under these drcurnstances the application of the C o ~ ' s  i n d e ~  methodology to the rates established 
by the prlor order is a p p ¢ o ~ .  All rotes may be indexed under the Commission's Index~ ~ .  ~ ,  
whether ~ indexing is applied to the rate that the Commkudon had determined to be unjust and unreasonable, or 
the legal ra~ est~olished by this order, the parties am plaoed in the same posilJon as they ~ M  ~ ~ ~ 
the a p ~  of ~ rate. Since on rehemlng the Commission is applying the inde~ng method to the m~, 
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nOt SFPP's cost of service as was done in the prior order, the Commission is not permitting SFPP to restate its 
cost of service retrospectively between the effective date of the compliance filing and the December 31, 1994 
date for determink~g SFPP's cost of service. 

In addition, Navajo requests that the ~ c~rify that interest is due on any reparations at the rate 
required for refunds under the Comn'~sion's regulat/ons. The requested clarification is granted s~nce this is the 
normal practice. 

b. The Leveling of the Reparation Obligation 

~1~1~  

The prior oMe¢ stated that, in determining its refund obIIgat~ons, SFPP m i d  be permitted to of fer  under- 
rtmoveqt of its cost of sentice in some yearn with over-recovery of its cost of service in other years. ~ On 
rehearing Navajo argues that this ruling also violates the filed rate doctrine because it pemdts SFPP to recover 
costs that were not recovered in some years with excess revenues that were earned in later years. It asserts that 
if SFPP is faring a shortfall in any year. the proper solution is to file for a rate increase under the Commission's o~1 
pipeline regulatlons. It also argues ttlat the offset methodology adopted bythe prior order reflects Surface 
Transportation Board (STB) practice in the regulalJon of railroads that is not applicable to the oil pipeline industry. 

The Commission will grant rehearing. The previous discussion of the proper methodology recognized that 
reparations am measured by the difference between the unit value of the old and the new rate, not the difference 
in gross and net revenues for the operations of the pifleUne as a whole. The differences in gmu  and net revenues 
between any two yearn am caused primarily by differences in the volumes and the unit coqlts incurred after the 
test year. As has been discussed, neither determine the leveJ of r e ~  due after the leve~ of the new unit 
rate is determined based on the costs and throughput oflhe new year. 

The revised method adopted here is therefore ~ l l y  different from the STB method which determines b'te 
total revenue stream required to recover the costs of pert~ular service over its economic life. ~ In the instant 
case b'~m is no material result because the volumes on SFPP's East Line have been increas/~j since 1994 and 
have been above the leve~s used to design the new East Une rates. It is therefore unlikely that SFPP has f;dled to 
recover the cost of service appl'cabie to its new East Line rates in the intervening period. Moreover, ~dnce SFPP 
need only pay Navajo its pro rata port,on of the gross repamao~ obllga~on, the balance, while in excess of the 
restated oost of sefvlce for each year since 1994 and the resulting rate, is retained by SFPP. Thus no injury 
should result to SFPP fTorn the ruling here. 

c. ShouM the Offer of Cetta/n Coats Be Petm/ffed? 

The prior order concluded that SFPP should not be permitted to create ruerves for certain costs th~ R 
projectm:l it would Incur aftra" the 1994 ru t  year because those costs were no( know and ~ dud~ ~ 
tl~t year. The order did not conclude that these were costs for which no mcovecy would be peflnlttsd, ~ ~ 
that in applying the t ~ t  period ¢oncept SFPP could not bum into its rates cost factors that reflected ent~pated 
expenditur(m. Those costs inchxled lit~aUon expenses, environmental mmediatk)n costs, and recoath~ repaim to 
the plpe~ine. The ~ also concluded that =,, matter of equity these alJowable c o ~  oould be offset 
against the reparat~s due the East Une shlppem under the pdor o~ler. ~ 

Navajo argues on reheating that these findings violated the filed rate doctrine because they permit recovery of 
costs that w ~  not inchxled in the pipeline's rates in a subsequent period. It asserts that the proper method for 
mcovming any costs that were not foreseen and were not/nduded in the pipeline's cost of sense is for (tie 
plpe~ne to file for a rate ircmase to recover those costs. Navajo argues that since only Navajo is eligil~e for 
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reparations, the rulings in the prior order place the whole burden of any 

[81,518] 

offset of ~e costs on Navajo. It further a~gues that since the costs are being ~ t  against a refund obligation, this 
severely limits the opportunity for shippers to challenge the appropdaterless and the accuracy of the costs 
involved. 

Upon review, the Cormrd~on will grant rehearing in part and dadfy its prior order for several reasons. First, as 
Navajo po~ts out, the full cost of any c41set wgl be borne solely by Navajo since no ~ ~ i ~  ~lt  ~ e  
repambons for the East Une rates. The reason for allowing SFPP to recover certain costs incurred between 1995 
and 1998 Is that benefits that flowed to the system when the co6ts were incurred. In ttm case of lltigaUon 
expenses, the mlJonale was to permit recovery of expenses that would otherwise have no cost component in the 
co~t of se~'¢e for the years after 1994. Upon review, it appeam that the resolution adopted by the ~ ~ ~ 
in the nature of a direct bill against Navajo's repatab~s foe the projected costs that were excluded from SFPP's 
1994 cost of service, a result which can conflict with ttm flied rate doctTIne. 

The situation hem is not completely analogous to a direct bill as the revenues had already been collected and 
the costs at Issue would be charged against e.,cess reventms that were collected in the m ~  ~ ,  ~ ~ 
yearn 1995-1998. Here, because the Commission has restated ttte rates to be applied to the same period, the 
co6ts at luue are outside the cost of se~ce for the period after t994. To offset these costs against the 
r e p a ~  would in essence charge Navajo for costs incurred during a period in which those costs were not 
inc4uded in the pipeline's m~es (as restated) foe that period, a violation of the flied rate doctrine. ~ Moreover, the 
offsets propoeed in the prior order do not appear to meet the Vad#Jonat standards for offsets Inthe Commission's 
prior cases. 6, 

Navajo con'ectly rogues that any costs that were not included in SFPP's 1994 test year cost of service (such 
the addl'donal litigation, environmental, or reccmditionlng costs) should be collected prospedJvely from the date of 
a complJarlGe filing and be borne by atl shippers, The Commission will therefore modify its [~ior order as follows. 
SFPP will calculate the gross reparations that would be due if all shippers that had used the East Line had filed 
complaints for the applicable reparations period. This will establish the total revenue that was received in excess 
of the new East Une rates established by the prior order. Navajo wt~ be paid ~ ~ m~  ~ ~ ~ ~ 
for the relevant Ume frame. Since Navajo is the only shipper entttkld to reperatJ(xm for the East Line shipments, 
this should leave a surplus of revenues in excess of the East Une restated cost of service for the period between 
the beginning of the reparations period and the actual date on which the restated rates began to be collected by 
SFPP. SFPP will first deduct from that surplus its recorded environmental costs for the years 1995-1998, then the 
portions of its recoatlng maintenance program that were not required to be cap/4alized in the same period, and 
then any litigation co~ts properly 

[61,§19] 

charged to the East Une rates, also for the calender yearn 1995-1998. If any of these costs are not so offset, 
SFPP may include Dlose co~s in a surcharge to be established as part of its revised compliance filing and 
amortized prospectively over five yearn. To the extent that the environmental, mflair, and libation costs are or 
could have I~en recovered as permitted here, SFPP may not recover those costs as part of any further litigation 
involving the East Line rotes. 

Momovec since the surcharges will be collected p r o s ~  from aH East Line shippers, the surcharge will 
reflect the benefits to those shippers of environmerdal m l t ~  and system repaim as well as the lower rates 
resulting horn the litigation. As the surcharge wig be p r o ~ ,  shippers will be permitted to chaflenge the costs 
at the time U~e revised o0mpliance ~ng Is made. 

F_ Prorab~n/ng Pol/des 
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The prior o n ~  generally accepted SFPP's prorat~ing polities subject to SFPP providing better notice 
provisions in its tariff to more dearly state where its detailed proraboning policies are located. 62 SFPP's 
proratJoning method provides that customers must provide a justification of their need for capacity in situations 
invo(ving a shortfall and that any shortage of capacity will be allocated accordingly. The purpose of the method is 
to prevent the excessive nominations that am Ilkety to occur under a good faith method in periods of severe 
capacity constmlnL The Commission also required SFPP to shorten the period for replies to requests for 
nominat~s and required that SFPP refrain fn~rn requesting certain types of confidential information. 63 

Chevron requests rehearing, asserting that the Commission ovenuled the arguments of the complaining 
parties, the Commm~'s  trial staff, and the ALJ. It asserts that the only assured method of IXeventing 
disoiminal~on is to adopt a good faith nomination test and require that the test be placed in SFPP's tariff. 

The Commissk~ denies rehearing. Any request to change the provisions of SFPP's promtioning procedures is 
in the nature of a compk~t proceeding ~dnce SFPP did not propoem to change its tariff. The Commission did 
require SFPP to make some dadflcalk~ns and l i ~ s  to its procedures, but otherwise conduded that the 
complainants had not established that SFPP'$ pn:cedures were unjust and u n ~ .  The Commission also 
noted that even under a good faith nomination test, a pipeline can demarKI justification for Ihe nomination and 
require a modification if the request is not grounded in a reasonable need for the capadty. The mheadng 
arguments pmseflt nolhing lhat was not addressed In the prior order, which Is affirmed for the ~ ~ in 
greater detail in that order, e4 

F. Rehearing of the Compliance Filing in Doct~ No. IS99-144-0(~ 

On March 15, 1999, in response to Opinion No. 435, ~ SFPP filed FERC Tariff Nos. 43 and 44 in Docket ~ .  
1~;1~)9-144-0(X) with a proposed effe<:t~ date of Awil 1, 1999. The Commission accepted and suspended the 
proposed tariffs, effective Apdl 1, lggg, subject to refund, to the outcome of the ongoing proceeding in SFPP, 
L.P., eta/. D o c ~  NO. OR92-8-001. et el., and to SFPP's correct~g the statement of its ixomtJon policy. On 
rehearing, SFPP argues that the suspension of the revised tariffs was improper because both were rates that 
were prescribed by the Commission. It argues that when a rate has been prescribed by the Commission, it is the 
lawful rate and 

[s%s:m] 

thereafter no refunds or ~ lie against the rate. It therefore requests that the Commission remove the 
refund obligation now attached to Docket No. IS99-144-000. 

The Commtsz~n wig deny rehearing in part and grant rehearing in pa~ Tariff No. 43 reflects the new East Line 
rotes and pro-m~nlng policy required by Order No. 435. V~ile Opinion No. 435 ~ instructions on how to 
design those rates, the calculatlons were complex and several were chalenged when the riRN were ~ed. ~ ~ 
tirne Tariff No. 43 was flied there was a signffcant chance that the rate levels in the tariff would cha~e d ~  
on how the protests and re~ated requests for rehea,-t~ were resolved. Therefore the suspenslon obllgatJon wil ~ 
be Ef~d as to Tadff No. 43. 

Ta~tf No. 44 was flied to comlW with the requirement that SFPP file a tadff equal ~ ~ ~ A ~ ~ ~ 
the use of the er~mcement fadlitJes. Opinion No. 435 conduded that charge was grandfathemd through ~ 
7, lg95, the effec~ve date of the findings required by Oplnlon No. 435. Becatam the charges for the use of Ihe 
enhanced ~ were g ~  through I~at dine by the ~ of the EPAct, the charge b pruumed 
to be just and reuonable. ~ no retunds or ~ are due provided that the charge was accurately 
r~ l .  v ~ i e  the vadous compla~mts are oppoeed to the cha~e arKI ~ level, they have not r e w e m n ~  ~ me 
rates for use of the Watson Station enhancement factll0es do not accurately reflect the ~ ~ m 
collected prior to the eflactment of the EPAct. Since no refund obltga~n can attached to a just and reasormble 
rate, the refund obtiga~n Is lifted with respect to Tariff No. 44. 
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G. Miscellaneous Issues 

SFPP requests a number of miscellaneous clariflca~ns. Rrst, it states that last sentence of the first paragraph 
at 80 FERC_JI~1~76 ~ould be corrected to read: "The Commission also finds that complaints againstthe 
charges for the use of SFPP's Watson enhancement facilities am barred in the absence of substantially changed 
circumstances and that issue will not be pursued here." Second, its believes that the i n ~  rate shown at page 
61,090, line 7 should read 2.67 (not 2.97) parcenL Third, it believes that p o r t . s  of the ordering language in 
Paragraphs C end D were omitted during publication. The first end second ctartflcetions am granted. The ordering 
paragraphs have since been corrected by the publisher of the FERC Reports. 

IlL The Compliance Filblgs 

As has bsen prmdousJy notsd, SFPP flied two compliance filings on March 15, 1999, one in the rnain dockat (~ 
8rKI one in Docket No. IS99-144-00~.. C ~  and Navajo both filed p¢otests to these compliance filings. The 
protests to the filing in the main docket cantered on SFPP's tnmtrnent of its ll~a~on costs, induding both the 
inclueion of the costs and how the nora were allocated between the Eest and Wset Lines. In edditJon, the 
protesting probes mind many of the arguments included in their rehearing requests, Incfudlng how the interest 
component should be applied to the rato base and how certein aspacts of tim rate bsee should be caloJlated. 

The Commission concludes that the rulings on the request for rehearing address all the issues raised by the 
parties in their comments on the compliance filing. The ruEngs in this order will require substandei changes to the 
(x)rnptlance filing, including the size of and amorbzaUon ofthe starting rate base, ~e calculation ofthe tax 
allowance, and 

[61,621] 

the calculation and emoddzatk~ of lltigaUon co~s, incduding the exclusion from the revised compliance filing of 
any costs attributable to SFPP's settlement of civil lltigaOon with Navajo and El Paso Reflneqf. In light of these 
changes, the most efficient disposiiton of the objections to the pending compliance filing is to require a revised 
compliance filing with 60 days after this order issues, including a revised eatimute of any reparations due in e 
manner consistent with this filing. That portion of the filing shall also Indude a statement of the co~s SFPP is 
charging against that porOon of the funds collected in excess of the revised East Line rates that is not being 
disltibuted to Navajo. 

As part of the revised compliance filing SFPP must also determine how the revised rates required by this order 
differ from t~cee included in the initial compliance filing dated March 15, 1999. To the extent the revised rate is 
less than the rate included in revised tiling, SFPP must =umrrBdze the difference and prepare an inlUal estimate 
of refunds that wig be due shippers for any changes. To the extant that the rate is higher, SFPP must state the 
difference end propose a method to recover the difference from shtppe~ who utilized its East Line system 
between April 1, 1999 effective date of the March 15, 1999 compliance tiling and the date it begins baling the 
rates contained in the revised compliance filing. This will not ~ the fded rate doctrine because shippem have 
been on notice that a new set of rates would be established that conforms to the rulings of the Commission's 
ocdm in this proce~ng, and revildng the rates initia~y tiled on March 15, 1999 reflects the conections the 
Commission is maldng to its pdor order. However, any sumharges that SFPP Wopoeas in response to this order 
designed to recover costs incunld between 1995 and 1998 will be pmspecthm only because this is the first time 
that notice hes bean provided that such surcherges may become pad of Its flied rates. 

The protests to the filing in {~x:ket NO. IS99-144-000 also argued that the rate filed was unjust and 
unreasonable. The sut~Cance of the filing was a 3.2 cen~ per banel rate for the p r o ~  of volumes, at a 
minimum throughput level, at the Watson StstJon enhancement facift~es. SFPP's obligation was to file a rate that 
confonn~ to the uniform conVact that is signed by all shippers ut~izlng that facility. None of the Wotssts establish 
that the tariff rates or its conditions are inconsistent with contracts pursuant to which the service as wevious~y 
provided. As was stated in the rehearing section of the order, these rotes continue to be deemed just and 
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memonable pursuant to the EPAct. Therefore the filing in Dock_. _tJ~o. IS99-144-000 is accepted with finality. 
The suspension obligation attached en that docket was lifted in fire reheadng porbon of this order. The rates 
contained in that filing am final until such further action may be taken in response to the cornl~aints against the 
enhancement charges now before the CofrNTds~on. 

The Comm/ss/on orde~ 

(A) Rehearing is granted and denied as stated in the body of this order. 

(B) The compliance filing in Docket No. IS99-144-000 is accepted and Ihe refund oblgat~n previously attached 
to that filing is lifted. 

(C) SFPP shal make a revised comp~iance iling in Docket Nos. OR92-8-000 though OR95-34-000 cons~smnt 
with this order within 60 days atter this order issues, to be elf~:~ve April 1, 1999. 

- F m  - 

isle.m] 

1 SFPP, In~, ~6 FERC 1161.022 (19~) (OI0#don No. 435). 

2 In this on~r the main docbet encompasses I~x;~t No. OR9~-~F000 and all the other ~ m  I ~  ~ ~ 
cal:~On except Docket No. IS99-144-000. 

3 F_xh. 142 at p. 9. 

[81,499] 

4 Exh. 144 at p. 3. 

Section 1803{b) of the EPAct, Pub. L. No. 102-486, 106 Star 2772 (1992). 

6 88_ FJ~RC at pp. 61.061 -62. 

7 /d. at pp. 61,064-67. 

8 Id. at pp. 61,067-78. 

#/d. at p. 61,061. 

lo/d. atpp. 61,059-60. 

11 Wflllams Pipe Line Company, Ooinlon No. 154-B, 31 FERC 181.377. at Do. 61.834-35 (1985). 

t2 ARCO v. FERC, Nos. 99-1062. 

[el,SOo] 

13 86 FERC at o. 61.068. 

14/d. at p. 61,067. 

1~/d. at p. 61,068. 
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is 71. FERC I]61,205, at p. 61,75.5 (1995) (Santee). 

[61,5011 

17 A lawful rate is one for whictt the Commission has made a determination that the rate is just end reasonable. A 
legal rate is one that is on file with the Commission but for which the C o m m ~  has made no determination that 
the rate is just and reasonable. See Arizona Grocery v. Atch/son Ry., 284 U.S. 370 (1932). As is explained below, 
contract rates ere legaly binding as between the parties whether or not such a rate has been filed with the 
Commissk3n s/race the contract provides the required notice under the filed rate doctrine. As such, conthact rates 
am legal rates. 

I~ The Commission did make e determination that an oil pipellne's rates had not been shown to be just and 
reasonable in IM#iams (3# P/pe L/re, 84 FERC ~81.022 (1998). However, the case was setlJed end Williams' 
currently filed rates are now seUJement rates. See Williams Pipe Line Company, 89 FERC I]61,025 (1999). 

Ig 86 FER¢ at DO. 61.075 -76. 

2O Id. at pp. 61,073-75. 

21 Chewon's request for rehearing dated March 16, 1999, at 27. 

[81,sozJ 

A retn~pecfive dsten'nJnatldn that the cheuges should have been filed with the Comrnimdon does not in and of 
itself mean that the charges were unjust and unreasonable. See Koch Gateway Pipeline Company, et el., 72 
FERC II61,154. at D. 61.778. See a/so C/ty of Pique v. FERC, 610 F.2d 950 (D.C. Cir. 1979), upholding a 
Commiss~n declsldn to walve the 30 day nol~ce requirement of the statute to allow a rote Increase to take effect 
prior to the date it was filed with the Commis~on, on the basis that the contracting parlms had contractually 
agreed to Its e ~  date. 

[61,503] 

23 Ultramar filed its initial comp4aint against SFPP regarding the Watson Station enhancement facilities on August 
30, 1996. Compisinte were filed by Texaco Refining and Marketing Company (Texaco) on December 1, 1995, by 
ARCO Products Company (Arco) on January 16, 1996, by both Arco and Texaco on October 22, 1997, and by 
ARCO, Texaco, and Mobil Oil CorponM~n on July 27, 1998. 

24 The mechanics of the rate base calculation under the ~ in ion No. 154-__B methodology are discussed at 86 
FERC at~_2.61,_08_~-86. 

[61 ,S01,] 

25 86 FERC at.o. 61=088. 

Id. at pp. 61,089-90. 

45 FERC 1161,242, at p. 61,176 (1988). 

=e 1998 Settlement and Agreement Between SPPL and Aklino Intenmnors: Art~e V, Section 5.3. 

[Sl,e l 

29 This order refers to SFPP's starting rate base as of December 31, 1983, a~hough technically this is the rate 
based of its predecessor company. The Opinion No. 154-B methodok~y requires starting that methodology on 
December 31, 1983 for existing company, and therefore it is necessaJ7 to reach back to the eadier entity. 

3o ClUng Arco Pipeline Company, Opinion No. 351, 52 FER_ 1CL~_~0~_(1990). 
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31 Id. at p. 61,233. 

32 SFPP, LP.,  80FF,~C qll63 014 at v. 65d_2~.(1997) 

33 Id., citing 39 FER_~_~3~018. at p. 65,081 (1987). 

[s t , r~ l  

a6 EEK~at_I~ 1 l~J_. 

Id., at p. 65,128. 

38 See Exh. No. 529 at Schedule 8, page 3 of 4, lines I and 2 (years 1989-94). 

37 86 FERC at p. 61,089_, n.148. 

/d. at p. 61,097. 

[Sl,S07I 

Id. at p. 61,090. 

[I)1 ,S011] 

4o Id. at p. 61,092. 

4_1 Lakehead P/pe L/he Co., Opinion No. 397, 71 FERC 161.338 (1995); Lakehead P/pe Une Co., .Op~_m.jQfl~. 
397-A, 75 FERC I!61.181 (1996). 

ist,~m] 

71 FERC at p. 62.314, n.53. 

4,1 86 FERC at D. 61,103. 

~/d.  

[61,$10] 

,15 33 ~ ( 1 9 8 5 ) ,  atp. 61,639. 

[61,811] 

46 86 FERC at D. 61.J~)9.7_. 

47/d. 

[st~tzl 

~ ) ~ .  

~ Mountain States Tel. And Telegraph Co. 639 F.2d. at 1043 (treating the cost of settlement and libga~on 
the same). 

s0 Extraordinary coats am those that reflect Inf~quent occurrences am eve~s or transaction are types that am 
not reesonably expected to recur m the forseeable future. This conlnmts to costs that ~ ordinary, frequent, 
recurring evenL See Amerada Hess C, otpomt/on, et a/., 7_1. FERC qil61.040, at Do. 61.169 -71 (Opinion No. 393) 
(1995). 
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sl Iroquois Gas Transmission System v. FERC, 145 F.3d 398 (D.C. Cir. 1998). 

[8%s13] 

s2 Opinion No. 393 at pp. 61,163 and 61,176. 

86 FERC at p. 61,097. 

Id. atp. 61,111. 

[61,514] 

Chevron comlNained against the reversal of one of SFPP's lines and its capacity alkx:abon ixocedures, but did 
not complain against the East Line rates as such. See SFPP, LP., ~ ,  61.123 (1993). 

86 FERC at D. 61.111. 

[61,517] 

~ 8S FERC 6at~_E!J_~. 

tMIliams Oil Pipe Line, 84 FERC I]61,0_22, at p. 61,104, n.60. 

86 FERC at D. 61,113. 

[81,518] 

6o See Tran~continental Gas Pipe Line, 71 FERC 1181.108. at riD. 61.357 -58 (1995) for dmcmml~ of how billing 
customers amounts due based on their prior contract demands viotat~ the filed rate doctrine. This was in 
contrast to t~e pil~ine's recoveay of past take-or-pay costs based on a substantial reiatJonship to the pipeline's 
pecfomlanoe of current servioes. Id. atp. 61,380. 

sl See Panhandle Eastern Pipe Line Company, 83 FERC ~61.2~l_(1998) at p. 62,089: 

Commission has refused to allow offsets where refunds to be offset against claims or debts that are not 
reiatod to the rates' the rate Peri°d' and the rate issues that gave rise to the refunds" 

Since the costs dmcussed in the prior oKter were detmmined to be outside the scope of the restated rates, the 
offsets proposed in the prior order would appear to fall within the rubdc of the cited language. In essence, the 
Commissior, requires that the offsets fall within the scope of mtss and charges that conform to the requirements 
of the filed rate doctnne. 

[81,51sj 

62 86 FERC atJ~l.1.! .5. 

e3/d. 

~4/d. at pp. 61,115-16. 

65 SFPP, LP., et al., ~ FERC ~1.022 (1999). 

[61,520] 

In this order the main docket encompasses Docket No. OR92-8-000 and all the other dockets listed in the 
caption except Docket Ncs. i S 9 9 - 1 ~ a n d  t~)9-144-001. 
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